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facts of which [the agent] has knowledge which might reasonably affect the principal’s rights and interests.” White, 
322 N.W.2d at 564 (emphasis in original). This includes a full disclosure of “the financial status of a prospective 
purchaser.” Id. at 565. The breach must be material, which means that the seller would not have contracted with the 
buyer if the licensee had furnished the information to the seller.

The rule also applies when one offer is pending and the licensee receives a better one—he or she must 
disclose that information to the seller. See Remes v. Burnet Realty, Inc., No. C6-96-1815, 1997 WL 88950, at *2 
(Minn. Ct. App. Mar. 4, 1997) (holding that broker breached fiduciary duty where he failed to inform seller that an-
other buyer offered to “meet or beat any offer”).

3.	 Liability for Nondisclosure

Generally, the licensee will forfeit the right to a commission from the transaction if the licensee violates 
this duty. The licensee may also be liable for restitution of any profits that the principal missed out on. See Handy v. 
Garmaker, 324 N.W.2d 168 (Minn. 1982) (affirming trial court’s determination that agent’s failure to disclose results 
in forfeit of both commission and profits).

PRACTICE TIP

If there is a potential claim against a licensee, check to see whether there is an ar-
bitration provision in the listing agreement that requires all claims to be arbitrated. 
The arbitration provision will often contain a reduction in the applicable statute of 
limitations.

E.	 Material Facts Concerning Condition of Property

Licensees must make disclosures to prospective purchasers similar to those that the seller must make un-
der the common law and Minnesota Statutes section 513.55, discussed supra in section 8.2. Minn. Stat. § 82.68, 
subd. 3.

1.	A pplicable Transactions

Licensees shall disclose to any prospective purchaser all material facts of which the licensees are aware 
that could “adversely and significantly affect: (1) an ordinary purchaser’s use or enjoyment of the property; or (2) any 
intended use of the property of which the [licensee] is aware.” See Minn. Stat. § 513.55.

Brokers also have obligations under the common law to disclose whether there is hazardous waste on 
the property, and may be responsible for hazardous waste disclosure under the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act (CERCLA). See Welch v. Buller, 481 N.W.2d 856, 859–60 (Minn. Ct. App. 
1992) (concluding that nondisclosure of possibly contaminated water was a material fact in inducing the contract); 
42 U.S.C. § 9607(a)(3) & (c)(2); cf. Lentz v. Mason, 961 F. Supp. 709, 716–17 (D.N.J. 1997) (finding no liability 
under CERCLA for brokers who did not know that hazardous waste had been disposed of on the property).
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PRACTICE TIP

Generally, whatever a seller is obligated to disclose to the buyer, the licensee is also 
obligated to disclose (to the extent licensee is aware of the fact or information). If the 
seller’s agent is provided the required written disclosure from the seller, then that agent 
has a duty to provide that document to the prospective buyer. Minn. Stat. § 513.55, 
subd. 2. Furthermore, any information passed to the agent (or known independently by 
the agent) must in turn be communicated to the buyer.

2.	 Certain Facts are Nonmaterial

The statute provides that several matters do not constitute material facts relating to real property offered 
for sale, regardless of whether they are a mere suspicion or an actual fact, including:

•	 whether the property is or was occupied by an owner or occupant who is or was suspected to be 
infected with HIV or diagnosed with AIDS;

•	 whether the property “was the site of a suicide, accidental death, natural death, or perceived 
paranormal activity”; or

•	 whether the property “is located in a neighborhood containing any adult family home, commu-
nity-based residential facility, or nursing home.”

Minn. Stat. § 82.68, subd. 3(b).

3.	N o Duty Regarding Sex Offender Information

The licensee also has no duty to disclose information regarding an offender who is required to register 
as a sex offender under Minnesota Statutes section 243.166, or about whom notification is made under that section, 
provided that the broker or salesperson, in a timely manner, provides a written notice that information about the of-
fender registry may be obtained by contacting local law enforcement where the property is located, or the Minnesota 
Department of Corrections. Minn. Stat. § 82.68, subd. 3(c).

PRACTICE TIP

The statute expressly provides that any common law duties arising under the non-
material facts and sex offender information identified above are also modified accord-
ingly. Minn. Stat. § 82.68, subd. 3(g).

4.	N o Disclosure of Airport Zoning Regulations

In 2007, the statute was amended to provide that a licensee has no duty to disclose information regarding 
airport zoning regulations if the broker or salesperson, in a timely manner, provides a written notice that a copy of 
the airport zoning regulations can be reviewed or obtained at the office of the county recorder where the zoned area 
is located. Minn. Stat. § 82.68, subd. 3(d).
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5.	I nformation in Certain Written Reports Need Not Be Disclosed

A licensee is also not required to disclose any information relating to the physical condition of the prop-
erty (or any other information relating to the transaction) if a written report that discloses the information has been 
prepared by a governmental agency, or by any person reasonably believed to have the requisite expertise who is ac-
ceptable to the person to whom the disclosure is being made. Minn. Stat. § 82.68, subd. 3(e).

6.	 Truth-in-Housing Requirements

Many municipalities (e.g., the cities of Bloomington, Minneapolis, and St. Louis Park) require a code 
compliance inspection before the property may be offered for sale, or at the time of sale. The results of these inspec-
tions may also be used in lieu of a written disclosure of information by the seller. Some municipalities may require 
the home to be brought up to code prior to sale. In Minneapolis, for instance, the seller must either fix certain required 
repairs, or the buyer can assume responsibility and complete the required repair within 90 days of closing. Minne-
apolis, Minn. Code ch. 248. A copy of the report is filed with the municipality, and can be accessed by a buyer as part 
of its due diligence.

7.	 Disclosure Must Be Made of Contradictions in Written Reports

If a copy of the report is provided to the licensee, and the licensee knows of any facts that contradict the 
information, those contradictory facts must be disclosed to all of the parties in the transaction. Minn. Stat. § 82.68, 
subd. 3(f).

PRACTICE TIP

In connection with any claims, attorneys should determine whether the buyer’s agent 
ever provided the buyer’s inspection report to the seller. If a seller (or the seller’s 
agent) was given a copy, and if the seller was aware of information adverse to the 
inspection report, that contradictory information must be disclosed. Indeed, agents for 
sellers should ensure that their sellers have reviewed any reports and disclosed any 
condition in the report that is contradictory to the seller’s knowledge. Furthermore, 
attorneys should determine whether sellers had any inspection reports from any previ-
ous buyers whose sales fell through—for the same might have been required to be 
disclosed by sellers or their agents to any future buyers as well.

8.	 Liability for Nondisclosure

The implications that could arise from the failure to comply with the disclosure requirement are as fol-
lows:

•	 Under Minnesota Statutes sections 82.73, subdivision 2 and 82.82, subdivision 1, failure to 
comply with the disclosure requirement constitutes grounds for license denial, suspension, or 
revocation, as well as censure of the licensee.

•	 Any person who violates any provision of Minnesota Statutes chapter 82 shall be guilty of a 
gross misdemeanor. Minn. Stat. § 82.83.
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PRACTICE TIP

As with sellers, remember that licensees may also have liability for failure to disclose 
or for misrepresentation of material facts under common law theories, including both 
intentional and negligent misrepresentation. See Berryman v. Riegert, 175 N.W.2d 
438 (Minn. 1970); Davis v. Re-Trac Mfg. Corp., 149 N.W.2d 37 (Minn. 1967); Sawyer 
v. Tildahl, 148 N.W.2d 131 (Minn. 1967); Walker & Co., Ltd. v. Lawrence, 416 N.W.2d 
154 (Minn. Ct. App. 1987).

F.	 Controlled Business Relationships

Licensees must also disclose any controlled business arrangements between themselves and the closing 
agent who is proposed to handle the closing. The purpose of this requirement is to avoid kickbacks and unearned fees 
based on the selection of the closer. Minn. Stat. § 507.45, subd. 4.

1.	A pplicable Transactions

All listing agreements must include the disclosure of any controlled business arrangement (CBA) be-
tween the licensee and the real estate closing agent through which the licensee proposes to arrange closing services.

2.	 What Constitutes a “Controlled Business Arrangement”?

Minnesota uses the definition for a CBA that is found in 12 U.S.C. § 2602. That federal statute defines 
a CBA to be an arrangement in which:

•	 a person in a position to refer settlement service business who has either (1) “an affiliate rela-
tionship with” or (2) “a direct or beneficial ownership interest” of more than one percent in a 
provider of settlement services; and

•	 that person “directly or indirectly refers such business to that provider or affirmatively influ-
ences the selection of that provider….”

12 U.S.C. § 2602(7).

COMMENT

A 1996 amendment to 12 U.S.C. § 2602 substitutes the words “affiliated business 
arrangement” for the definition of “controlled business arrangement.” The Minnesota 
statute has not yet been updated to reflect the substitution of the word “affiliated” in 
place of the word “controlled” in the federal definition.
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3.	 “Associates” are Included and Must Be Disclosed

The federal statute specifically includes any of the following “associates” of persons in a position to 
refer business in the definition of “affiliated business arrangement”:

•	 “a spouse, parent, or child”;

•	 “a corporation or business entity that controls, is controlled by, or is under common control 
with such person”;

•	 “an employer, officer, director, partner, franchisor, or franchisee of such person”; or

•	 “anyone who has an agreement, arrangement, or understanding with such person, the purpose 
or substantial effect of which is to enable the person to benefit financially from the referrals of 
such business.”

12 U.S.C. § 2602(8).

G.	 Financial Interest of Licensee

Before negotiating a real estate transaction in which he or she is acquiring an interest, a licensee must reveal 
to the seller that he or she is a broker or agent salesperson, as well as the capacity in which he or she is acting in the 
transaction. Minn. Stat. § 82.68, subd. 2.

1.	A pplicable Transactions

The disclosure must be made if the licensee acquires or intends to acquire or purchase any interest in 
real property.

a.	 Direct and Indirect Acquisitions

The disclosure must be made regardless of whether the licensee is acting directly in the transaction, 
or is acting indirectly through a third party.

b.	 Options

The disclosure must be made regardless of the type of interest being acquired, including options to 
purchase an interest.

2.	 Timing

The disclosure must be made prior to the negotiation or consummation of any transaction.

3.	 Liability for Nondisclosure

The implications that could arise from the failure to comply with the disclosure requirement are as fol-
lows:

•	 Under Minnesota Statutes sections 82.73, subdivision 2 and 82.82, subdivision 1, failure to 
comply with this requirement shall constitute grounds for license denial, suspension, or revoca-
tion, as well as censure of the licensee.
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•	 Any person who violates any provision of Minnesota Statutes chapter 82 shall be guilty of a 
gross misdemeanor. Minn. Stat. § 82.83.

H.	 Lead Paint

Under federal law, licensees for sellers (or lessors) of properties are obligated to ensure compliance with the 
lead paint disclosure requirements discussed supra in section 8.2.G. 42 U.S.C. § 4852d(a)(4).

1.	A pplicable Transactions

The lead paint disclosure applies whenever a licensee enters into a contract with a seller or lessor for 
the purpose of selling or leasing a home. It applies to homes with at least one bedroom that were built prior to 1978. 
There is a limited exception for housing for the elderly or persons with disabilities (unless children under the age of 
six reside there).

PRACTICE TIP

It may be fairly easy to obtain a civil judgment against a real estate agent or broker for 
a violation—and perhaps easier than establishing liability against the seller. In order 
to impose civil liability on the broker or agent, the commonly understood definition of 
“knowingly” requires only that the agent be aware of his or her conduct, and not per-
form it merely through ignorance, mistake, or accident. It does not require a showing 
of bad faith or willfulness. Smith v. Coldwell Banker Real Estate Servs., 122 F. Supp. 
2d 267 (D. Conn. 2000). Although a seller may be able to claim ignorance, the agent 
most likely cannot due to experience and training, and therefore would be limited to 
the defenses of mistake or accident.

2.	 Requirements

Licensees must ensure compliance with the seller’s obligation to disclose the presence of any lead-based 
paint or hazards, and to provide a copy of any available lead hazard evaluation report for the property. In addition, 
the licensee must ensure compliance with the requirement that a copy of the lead hazard information pamphlet (as 
prescribed by the EPA) is provided, and that every purchase or lease agreement contains a lead warning statement and 
a statement signed by the buyer that the buyer has: (1) read the lead warning statement and understands its contents; 
(2) received a lead hazard information pamphlet; and (3) had a 10-day opportunity (unless the parties mutually agreed 
upon a different period of time) before becoming obligated under the contract to purchase the housing to conduct a 
risk assessment or inspection for the presence of lead-based paint hazards. As discussed supra in section 8.2.G, the 
seller is also obligated to ensure compliance with the lead-paint disclosure law. Liability is joint and several.

3.	 Liability for Violations

Any person who knowingly violates the statute may be held jointly and severally liable to the purchaser 
or lessee in an amount equal to three times the amount of damages incurred. In addition, the court may award court 
costs, reasonable attorney’s fees, and any expert witness fees to the prevailing party.
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PRACTICE TIP

The statute only requires the seller’s broker or agent to ensure compliance, and it does 
not place any duty on a buyer’s broker or agent to ensure compliance with the act. See 
Flowers v. Era Unique Real Estate, Inc., 170 F. Supp. 2d 840 (N.D. Ill. 2001) (buyer 
had no cause of action against buyer’s own broker for failure to ensure compliance 
with act, as only seller’s broker can be held liable).

4.	I mpact on Sale or Lease

The statute specifically states that a violation does not affect the validity or enforceability of any sale 
or lease. It also does not affect any loan, mortgage, or lien made or arising in connection with a mortgage loan, and 
does not create a defect in title.

I.	 Licensed Name of Broker

Licensees must disclose to all parties the licensed name of the broker to whom they are licensed. Further-
more, the licensee must not conduct business under any name except for the name of the broker to which he or she is 
licensed. Minn. Stat. § 82.68, subd. 1.

1.	 Timing

The licensee must “affirmatively disclose” the licensed name of the broker under whom he or she is 
authorized “before the negotiation or consummation of any transaction.” Id.

2.	 Liability for Nondisclosure

The implications that could arise from the failure to comply with the disclosure requirement are as fol-
lows:

•	 Under Minnesota Statutes sections 82.73, subdivision 2 and 82.82, subdivision 1, failure to 
comply with this requirement shall constitute grounds for license denial, suspension, or revoca-
tion, as well as censure of the licensee.

•	 Any person who violates any provision of Minnesota Statutes chapter 82 shall be guilty of a 
gross misdemeanor. Minn. Stat. § 82.83.

J.	N onperformance by a Party

If a licensee has been notified that a party will not perform under an agreement to convey real estate, it must 
disclose that information to any other parties to the transaction. Minn. Stat. § 82.68, subd. 4.

1.	 Required Disclosure

The licensee must disclose the fact of the party’s intent not to perform to the other party or parties to the 
transaction. Id.
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2.	N otice to Nonperforming Party

Whenever reasonably possible, before it makes the disclosure to the other parties, the licensee must also 
inform the party who will not perform of the licensee’s obligation to disclose this fact to the other party or parties. Id.

3.	E xception

The only exception is for situations where the nonperformance is based upon the inability to keep or 
fulfill a contingency to which the real estate transaction has been made subject. Id.

4.	 Timing

The disclosure must be made immediately after being put on notice of the nonperformance.

5.	 Liability for Nondisclosure

The implications that could arise from the failure to comply with the disclosure requirement are as fol-
lows:

•	 Under Minnesota Statutes sections 82.73, subdivision 2 and 82.82, subdivision 1, failure to 
comply with this requirement shall constitute grounds for license denial, suspension, or revoca-
tion, as well as censure of the licensee.

•	 Any person who violates any provision of Minnesota Statutes chapter 82 shall be guilty of a 
gross misdemeanor. Minn. Stat. § 82.83.

K.	 Licensee’s Relationship to Principal in Transaction

Licensees must disclose in writing whether they are a principal in the transaction, or if the principal is a rela-
tive or business associate. Minn. Stat. § 82.68, subd. 2(b).

1.	 Timing

The disclosure must occur “[b]efore the negotiation or consummation of any transaction.” Minn. Stat. 
§ 82.68, subd. 2(a).

2.	 Liability for Nondisclosure

The implications that could arise from the failure to comply with the disclosure requirement are as fol-
lows:

•	 Under Minnesota Statutes sections 82.73, subdivision 2 and 82.82, subdivision 1, failure to 
comply with this requirement shall constitute grounds for license denial, suspension, or revoca-
tion, as well as censure of the licensee.

•	 Any person who violates any provision of Minnesota Statutes chapter 82 shall be guilty of a 
gross misdemeanor. Minn. Stat. § 82.83.



Section 8.3	 Minnesota Real Estate Purchase and Sale Deskbook

8-30

L.	 Foreign Investment in Real Property Tax Act of 1980

In situations where the seller is a foreign person and the sale price exceeds $300,000, licensees should also 
notify the buyer of the buyer’s duty to withhold funds for payment of tax under the Foreign Investment in Real Prop-
erty Tax Act of 1980 (FIRPTA). See 26 U.S.C. § 1445.

1.	 Licensee Liable

Under 26 U.S.C. § 1445, the licensee may be held liable for payment of the FIRPTA tax if the licensee 
failed to notify the buyer in writing of its withholding obligation.

2.	 Limit of Liability

The licensee’s liability under such a situation is limited to the amount of its commission.

M.	G uaranteed Sale Program

A broker who offers a guaranteed sale program has statutory disclosure obligations. Minn. Stat. § 82.74.

1.	A pplicable Transactions

A “guaranteed sale program” is one whereby a licensee agrees to purchase real property if it fails to sell 
the property to a third party within a specified period of time. Id.

2.	 Requirements

Under the statute, the licensee must provide a written disclosure to the seller that sets forth the general 
terms and conditions under which the broker agrees to purchase the property. The licensee must also inform the seller 
if it makes a profit when the property is resold. See Murray v. Harvey Hansen-Lake Nokomis, Inc., 360 N.W.2d 658, 
660–61 (Minn. Ct. App. 1985) (awarding sellers compensatory damages when the guaranteed sale agreement was 
ambiguous about the effect of certain expenditures incurred in reselling the property for less than the guaranteed price 
that it had paid the sellers).

N.	 Radon

If the seller provides a copy of the radon disclosure to the potential buyer’s licensee, the licensee must pro-
vide a copy to the potential buyer. Minn. Stat. § 144.496, subd. 3(e).

§ 8.4	 DUE DILIGENCE: FINANCING

A.	 Financing Contingencies

1.	P urpose

A financing contingency is often included in a purchase agreement to protect a buyer from liability for 
breach of the purchase agreement in case the buyer is unable to obtain financing. It can also be used to lessen the 
harm to the seller should the buyer ultimately lack the wherewithal to close, by requiring the buyer to make prompt 
application for a mortgage and providing for reports on progress made towards obtaining financing. A form that is 
tailored to the financing of in the transaction should be used, as is discussed below.
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COMMENT

In Minnesota, residential transactions are typically very form-driven, so reference is 
made to commonly used forms, specifically those drafted by the MSBA and MAR. 
Reference to the forms here is not intended to imply that parties to a residential trans-
action in Minnesota cannot or should not negotiate different provisions from those set 
out in them.

a.	 MSBA Forms

Available addenda include: “Financing Addendum for Conventional or Privately Insured Mort-
gage;” “Financing Addendum for F.H.A. Insured Mortgage;” and “Financing Addendum for DVA Guaranteed Mort-
gage.” One of the options available to the seller is to negotiate receipt of a formal, enforceable loan commitment, as 
defined in Minnesota Statutes section 47.20, to satisfy the contingency in the MSBA forms. This provides the seller 
with a heightened degree of assurance that the buyer will be able to close.

b.	 MAR Forms

Available addenda include: “Financing Addendum Conventional or Privately Insured Conventional 
Mortgage;” “Financing Addendum FHA Insured Mortgage;” and “Financing Addendum DVA Guaranteed Mort-
gage.” The “Financing Addendum Conventional or Privately Insured Conventional Mortgage” form, for example, 
provides for the buyer to make application for a mortgage within five business days of final acceptance of the pur-
chase agreement, and for cancellation if the buyer cannot obtain financing. The MAR “Buyer’s Financial Disclosure 
Statement” is available to confirm the buyer’s ability to close by providing information to the seller from the mort-
gage lender, via the buyer.

2.	 Terminology: Pre-Approval, Loan Commitment, and Rate Lock

One industry website says, “‘[p]re-approval’ means [the borrower has] met with a loan officer, [the 
borrower’s] credit files have been reviewed and the loan officer believes [the borrower] can readily qualify for a 
given loan amount…. Although not a final loan commitment, the pre-approval letter can be shown to listing brokers 
when bidding on a home. It demonstrates [the borrower’s] financial strength and … the ability to go through with 
a purchase….” Realtor.com, 10 Steps to Home Ownership, Step 3: Get Loan Pre Approval, <www.realtor.com/
home-finance/buyers-basics/guide-how-to-buy-a-home-3.aspx?source=web>. It should be remembered that this is a 
preliminary indicator.

Minnesota Statutes section 47.20, subdivision 2(8) states, “‘Borrower’s loan commitment’ means a 
binding commitment made by a lender to a borrower wherein the lender agrees to make a … loan pursuant to the 
provisions, including the interest rate, of the commitment….”

The buyer will also be concerned with the applicable interest rate. The “rate lock” is a lender’s promise 
to hold a certain interest rate for the borrower; otherwise, the interest rate could fluctuate prior to loan approval and 
closing. See A Consumer’s Guide to Mortgage Lock-Ins, <www.federalreserve.gov/pubs/lockins>. Written confir-
mation of rate locks should be obtained, and the confirmation should specify the date of the election to lock, the 
rate, and the dates of the rate-lock period. Todd J. Anlauf, Kimball Foster & John D. Rice, The Important Role of an 
Attorney in a Residential Real Estate Transaction – A Step-by-Step Guide to Protect Your Client at 16, Real Estate 
Inst. Manual 2005 (Minn. CLE 2005).
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B.	 Disclosure of Settlement Costs to Borrower: The Good-Faith Estimate

The lender is required to provide a good-faith estimate (GFE) pursuant to 24 C.F.R. § 3500.7 within three 
business days of the loan application. See 24 C.F.R. § 3500.7(a). The GFE discloses charges such as the interest rate, 
origination charge, transfer taxes, lender-required settlement and title insurance fees, and governmental recording 
fees. This regulation is implemented under the Real Estate Settlement Procedures Act (RESPA), codified at 12 U.S.C. 
§ 2601 et seq., passed to provide “advance disclosure … of settlement costs.”

On November 12, 2008, the Department of Housing and Urban Development (HUD) published a new rule 
under RESPA. The new rule is intended to make it easier for consumers to understand the costs of settlement prac-
tices and encourage competition. HUD News Release No. 08-175 (Nov. 12, 2008). The most significant changes in-
clude a new standardized GFE and a new HUD-1 settlement (closing) statement. See 24 C.F.R. §§ 3500.7 & 3500.8. 
The new standardized GFE and HUD-1 must be used in connection with all loan originations occurring on and after 
January 1, 2010. HUD News Release No. 08-175 (Nov. 12, 2008).

Lenders are required to keep some of the stated GFE costs open—the interest rate, for example, is except-
ed—for a minimum of 10 business days, to allow the consumer the opportunity to shop between various providers 
of settlement services, thus bringing the costs of those services down. See 24 C.F.R. § 3500.7(c). There are various 
tolerances allowed regarding the differences between the estimated and actual costs. 24 C.F.R. § 3500.7(e).

Also, note that under Minnesota Statutes section 507.45, closers—including real estate brokers, attorneys, 
and closing agents—must disclose certain fees or charges arising from closing services at least five business days 
before a closing.

C.	 Disclosure of the Cost of Mortgage Financing to Borrower: Regulation Z

Loan disclosures are also called for under the Truth in Lending Act (TILA), codified at 15 U.S.C. § 1601 
et seq. “Regulation Z” (12 C.F.R. § 226.1 et seq.) was implemented pursuant to this Act. TILA does not apply to 
commercial, agricultural, or governmental transactions. 15 U.S.C. § 1603.

Like the GFE, this disclosure must be provided within three business days after application for the loan. 
12 C.F.R. § 226.19. Regulation Z requires that the disclosure set forth cost-of-credit particulars, including:

•	 the creditor making the disclosures;

•	 the actual amount financed;

•	 the “prepaid finance charge”;

•	 the “finance charge, using that term, and a brief description such as ‘the dollar amount the credit 
will cost you’”;

•	 the “‘annual percentage rate,’ using that term, and a brief description such as ‘the cost of your credit 
as a yearly rate’”;

•	 details regarding loan rate changes, if the loan is a variable rate loan;

•	 the payment schedule; and

•	 the “total of payments.”

12 C.F.R. § 226.18.



8-33

Chapter 8 – Disclosures and Due Diligence in Residential Transactions	 Section 8.5

§ 8.5	 DUE DILIGENCE: Condition of the Property

A.	 Disclosure Requirements Under Minnesota Statutes Sections 513.52 et seq.

Of course, under Minnesota Statutes sections 513.52 to 513.61, the seller is obligated to advise the buyer of 
the condition of the property, unless it obtains an appropriate waiver from the buyer.

The MAR standard disclosure form, “Seller’s Property Disclosure Statement,” complies with requirements 
of Minnesota Statutes sections 513.52 et seq. It provides a detailed checklist regarding the condition of the property, 
and addresses disclosures required under the law.

The MSBA form, “Condition of the Property” (numbered “RPF-15 Add”), also complies with the require-
ments of sections 513.52 et seq. This from recites the statute in its entirety, and contains a blank area for disclosures 
under the statute. It also provides an “Optional and Supplemental Disclosures” checklist.

1.	 Waiver

These statutory requirements may be waived. “The written disclosure required under sections 513.52 to 
513.60 may be waived if the seller and the prospective buyer agree in writing.” Minn. Stat. § 513.60. Presumably, the 
radon disclosure requirement in Minnesota Statutes section 513.61 cannot. Disclosures required under other statutes, 
such as private sewer systems, private wells, and the valuation exclusion, are still required. “Waiver of the disclosure 
required under sections 513.52 to 513.60 does not waive, limit, or abridge any obligation for seller disclosure created 
by any other law.” Minn. Stat. § 513.60.

The MAR waiver form, “Seller’s Disclosure Alternatives,” can be used to waive the chapter 513 disclo-
sures. The MSBA’s form, “Condition of the Property,” also contains a waiver.

B.	P roperty Inspections

1.	P roperty Inspection Contingency

From the buyer’s perspective, it is advisable to include a contingency for an inspection of the property 
in the purchase agreement.

MSBA’s form RPF-18 and the MAR’s “Inspection Contingency Addendum” are available for that pur-
pose. The MAR form refers (at line 27) to “issues” to be brought to the seller’s attention, while the MSBA form 
references (at line 19) the existence of an “unsatisfactory condition.”

If issues are discovered, the parties must reach an agreement to address them, or waive them by a dead-
line. Otherwise, the purchase agreement will be terminated, as provided for in the addendum.
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PRACTICE TIP

The inspection must be arranged quickly. Inspections are typically done on a short 
timeframe—one of the options on the MSBA form provides that the inspection must 
occur within three days after execution of the purchase agreement. Check applicable 
deadlines right away, and make sure the buyer complies. Failure to obtain a timely in-
spection, or to timely provide the seller with a list of issues found during the inspection, 
will result in a waiver of the contingency.

2.	G overnment-Mandated Inspections

County and municipal ordinances should be reviewed, as some cities impose inspection requirements, 
typically for the purpose of informing the prospective purchaser of the condition of the property. Some ordinances 
require correction of certain conditions. See, e.g., Minneapolis, Minn. Code ch. 248; St. Louis Park, Minn. Code 
§ 6-176 et seq.; Bloomington, Minn. Code § 14.521 et seq. As is the case with those just cited, many municipal ordi-
nances can be reviewed over the Internet.

3.	I mpact of Inspection on Required Disclosures

“A seller is not required to disclose information relating to the real property if a written report that dis-
closes the information has been prepared by a qualified third party and provided to the prospective buyer.” Minn. 
Stat. § 513.56, subd. 3(a) (emphasis added).

However, “A seller shall disclose to the prospective buyer material facts known by the seller that con-
tradict any information included in a written report … if a copy of the report is provided to the seller.” Minn. Stat. 
§ 513.56, subd. 3(b).

If a municipal inspection is required, does that change the seller’s duty to disclose? “It is unclear wheth-
er Minnesota’s Condition of the Property disclosure law … allows a municipal code inspection to serve as the third 
party inspection report. To conclude ‘yes’ is a tenuous judgment.” Todd J. Anlauf, Kimball Foster & John D. Rice, 
The Important Role of an Attorney in a Residential Real Estate Transaction – A Step-by-Step Guide to Protect Your 
Client at 5, Real Estate Inst. Manual 2005 (Minn. CLE 2005).

C.	E nvironmental Concerns

1.	P hase I Inspections

If the existence of hazardous waste has been disclosed as required above, or the buyer otherwise has 
reason for concern regarding environmental issues, these issues can be investigated by ordering a Phase I environ-
mental site assessment, which may lead to additional environmental testing. That said, it is unusual to order a Phase 
I for residential transactions. See Signe Land Levine, Poison in Our Own Backyards: What Minnesota Legislators 
are Doing to Warn Property Purchasers of the Dangers of Former Clandestine Methamphetamine Labs, 31 Wm. 
Mitchell L. Rev. 1601, 1647 (2005) (stating, “most residential homebuyers would not think to conduct contamina-
tion testing on properties they are considering purchasing; whereas, in contrast, Phase I testing is standard in nearly 
all commercial property purchases today”) (citing 25 Eileen M. Roberts et al., Minn. Practice Series – Real Estate 
Law § 9.20 (2004)). Obviously, environmental issues can be very expensive to resolve.
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2.	 Radon

A seller of residential real property is required to “comply with the radon disclosure requirements 
under section 144.496.” Minn. Stat. § 513.61. Minnesota Statutes section 144.496, subdivision 3 provides that, 
subject to certain exclusions, “before signing an agreement to sell or transfer residential real property, the seller 
shall disclose in writing to the buyer any knowledge the seller has of radon concentrations in the dwelling.” See also 
section 8.2.L, supra.

3.	 Lead Paint

If the property was constructed before 1978, the buyer has 10 days to investigate the possibility of the 
presence of lead or lead paint. “Before a purchaser is obligated … the seller shall permit the purchaser a 10-day pe-
riod (unless the parties mutually agree, in writing, upon a different period of time) to conduct a risk assessment or 
inspection … a purchaser may waive the opportunity to conduct the risk assessment or inspection by so indicating in 
writing.” 24 C.F.R. § 35.90.

If any of these issues are concerns, make sure the inspection contingency allows sufficient time for test-
ing and investigation.

D.	 Walk-Through Inspection on Day of Closing

It is advisable to confirm that the condition of the property has not changed since the purchase agreement 
was entered into. This should be provided for in the purchase agreement. A walk-through is provided for in the 
MAR’s purchase agreement (see Appendix B to this book) at line 217. The MSBA purchase agreement form pro-
vides, at paragraph 8, that the seller is to give notice of any damage to the property that occurs between the execution 
of the purchase agreement and closing.

E.	 “As Is” Status

When a client has agreed to purchase property on an “as is” basis, it is particularly important to undertake 
thorough inspection(s) to make sure the buyer is acquainted with the condition of the property, and that it is in ac-
ceptable condition.

§ 8.6	 DUE DILIGENCE: Title

A.	O bjectives of Title Review

The purchase agreement should state that the seller is to provide evidence of marketable title prior to closing. 
The standard forms do so. “Marketable title” is defined as:

[O]ne that is free from reasonable doubt and one that a prudent person with full knowledge 
of the facts would be willing to accept. The primary purpose of marketable title is to protect 
the purchaser from the burden of litigation that may be necessary to remove apparent or real 
defects in the title.

Glaser v. Minn. Fed. Sav. & Loan Ass’n, 389 N.W.2d 763, 764 (Minn. Ct. App. 1986) (citations omitted). A thorough 
discussion of the title examination process can be found in Chapter 9, Title Issues and Title Insurance.
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Another part of the title review process is to make sure the property to be purchased will be suitable for cli-
ent needs. “Buyers should also consider whether easements, restrictions, covenants, agreements and other matters of 
record would interfere with Buyer’s intended use of the property (e.g., utility easement over or under an area where 
buyer intends to install a swimming pool).” Todd J. Anlauf, Kimball Foster & John D. Rice, The Important Role of an 
Attorney in a Residential Real Estate Transaction – A Step-by-Step Guide to Protect Your Client at 18, Real Estate 
Inst. Manual 2005 (Minn. CLE 2005).

B.	E vidence of Title

The seller provides evidence of title either by furnishing an updated abstract with related searches, or a com-
mitment to provide an owner’s policy of title insurance. If the buyer has any concern that the buyer will be called 
upon later to provide an abstract, the buyer should attempt to negotiate having the seller provide an updated abstract; 
otherwise, the buyer will face the substantial expense of having a new abstract prepared.

The MAR’s purchase agreement states (at lines 111–130) that “Seller shall surrender any abstract of title and 
a copy of any owner’s title insurance policy for the property, if in Seller’s possession or control, to Buyer or Buyer’s 
designated title service provider.”

The MSBA’s purchase agreement states (at paragraph 14) that the seller is to provide either an updated 
abstract of title or registered property abstract, including related searches for relevant bankruptcies, state judgments, 
federal judgments, liens, and special assessments, or a commitment to issue an owner’s policy of title insurance.

If the buyer receives an updated abstract, the buyer can either obtain an attorney’s title opinion, or order a 
commitment to issue a policy of title insurance itself. The process of examining title and preparing a title opinion is 
specialized, complex, and outside the scope of this chapter. For a discussion of that topic, see Richard G. Kunkel, 
Writing a Professional Title Opinion, How to Examine Title to Real Property (Minn. CLE 2008). Of course, a title 
insurance policy provides for indemnification in case of loss, while an attorney’s title opinion does not.

C.	 Form of Title Commitment

The “Conditions” section of the American Land Title Association (ALTA) commitment form for an owner’s 
policy of title insurance lists conditions of coverage. Schedule A describes the property, lists the owner, names the 
insureds, and states the dollar values of the coverage amounts. Schedule B-I states the requirements that the title in-
surer will impose to insure title. Schedule B-II states the exceptions from coverage. These exceptions from coverage 
will likely appear on the policy if they are not removed through the title objection process. See Chapter 9, Title Issues 
and Title Insurance, for a more detailed discussion.

Another issue is the policy form to be used, which will impact on the coverage provided. You may wish to 
request the “Expanded Coverage Residential Loan Policy,” which broadens coverage to address even post-closing is-
sues such as “[t]he encroachment onto the Land of an improvement constructed after [the] Date of Policy.” See ALTA 
Expanded Coverage Residential Loan Policy, Revised 07-26-10, “Covered Risks,” ¶ 19.

D.	 Making Title Objections

1.	 Timing of Objections

The MAR’s purchase agreement provides (at line 126) that “Seller shall use Seller’s best efforts to pro-
vide marketable title by the date of closing.” Therefore, there is no hard deadline in the form for the buyer to state 
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objections to title, but it is best to do so promptly after receipt of the title commitment or abstract, to make sure there 
is time to address issues prior to closing.

By contrast, the MSBA form contains a specific timeframe for objections. If an abstract is provided,  the 
buyer has 10 business days to have its attorney examine title and make title objections, or order its own commitment 
for a title insurance policy. If the buyer receives a commitment, it has 10 days from receipt to provide the seller with 
its title objections. Objections not timely made are waived.

PRACTICE TIP

Care should be taken to make sure that the deadlines for making title objections are 
not missed. Objections not timely made are waived. Check the purchase agreement 
promptly to ascertain applicable deadlines.

2.	 Form and Substance of Objections

Objections to any issues raised by a review of the evidence of title should, of course, be made in writing.

a.	 Buyer’s Title Commitment Review

The buyer should provide written objections to the seller or the seller’s counsel, and to the closing 
agent issuing the commitment. The attorney making the objections should thoroughly review the commitment to 
determine which objections to make, which can include those discussed in the following paragraphs, as may be ap-
propriate under the circumstances.

As to Schedule A of the title commitment, the buyer should require “gap coverage” by requiring that 
the effective date of the title policy be the date and time of the recording of the deed to the buyer. The buyer should 
also require that buyer be shown as owner (including status as joint tenants, or tenants in common, as applicable—
confirm the client’s preference) in fee simple, and review the rest of Schedule A to confirm accuracy and consistency 
with the provisions of the purchase agreement.

Regarding Schedule B-I of the title commitment, the buyer should request copies of all “Sched-
ule B documents” from the closing agent. The buyer should also require satisfaction of all of issuing closing agent’s 
requirements and informational notes, and the deletion of these items from the pro forma owner’s policy. The rest of 
Schedule B-I should be reviewed to confirm accuracy and consistency with the provisions of the purchase agreement.

As to Schedule B-II of the title commitment, the buyer should review any previously recorded 
easements, covenants, and restrictions which are to remain as exceptions to make sure they do not present problems 
for Buyer. The buyer should require deletion of other exceptions from coverage, e.g., “defects, liens, encumbrances, 
adverse claims or other matters, if any, created, first appearing in the public records or attaching subsequent to 
the Effective Date but prior to the date the proposed Insured acquires for value of record the estate or interest or 
mortgage thereon covered by this commitment,” which would be addressed by the gap coverage referenced above; 
and the standard exceptions of “facts which would be disclosed by a comprehensive survey of the premises herein 
described,” which can be addressed as stated in the following Practice Tip, and “rights or claims of parties in posses-
sion” and “Mechanics’, Contractors’ or Materialsmens’ lines and lien claims, if any, where no notice thereof appears 
of record,” which may be addressed by a standard form seller’s affidavit.  The buyer should also require modification 
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of exceptions relating to taxes and special assessments to show that all such taxes and assessments due to be paid as of 
the closing date have been paid in full.  Finally, the buyer should review the rest of Schedule B, section II to confirm 
accuracy, and consistency with the provisions of the purchase agreement.

PRACTICE TIP

Delete the standard survey exception. Boundary line encroachments are among the 
most likely sources of litigation for property owners, but the ALTA Owner’s Policy, for 
example, contains a standard exception in Schedule B-II for “[a]ny encroachment, en-
cumbrance, violation, variation, or adverse circumstance affecting the Title that would 
be disclosed by an accurate and complete land survey of the Land.” Of course, sur-
veys are not typically ordered for residential transactions. However, closing agents 
may delete that survey exception for residential properties upon request, if a visual 
inspection of the property is made, or if a plat drawing is obtained. Plat drawings are 
typically much cheaper than a survey.

If the property is registered Torrens property, compare the commitment to the most recent certificate 
of title for the property issued by the county’s registrar of titles.

Reserve the right to make additional objections or add requests (but keep in mind, any applicable 
deadlines will still apply).

§ 8.7	 DUE DILIGENCE: THE CLOSING PROCESS

A.	P roper Closing Documentation is Critical Because of the Merger Doctrine

The merger doctrine provides that a deed, once executed and delivered, will control over differing provi-
sions in a purchase agreement: “The merger doctrine generally precludes parties from asserting their rights under a 
purchase agreement after the deed has been executed and delivered.” Bruggeman v. Jerry’s Enters., Inc., 591 N.W.2d 
705, 708 (Minn. 1999) (citation omitted). Therefore, it is critical to make sure that any requirements of the client are 
provided for in the closing documents.

PRACTICE TIP

It goes without saying that the purchase of an owner’s policy of title insurance is rec-
ommended, yet many clients question the expense. The policy provides coverage for 
“loss or damage” incurred by the insured, in addition to the cost of defense. If there is a 
problem with title later, the premium at closing (a few dollars per each thousand dollars 
of value covered) will seem very cheap. Also, the lender’s purchase of a lender’s policy 
will not sufficiently protect the homeowner, as the lender’s policy only covers losses by 
the lender, and typically the lender will not suffer a loss even if the owner does. Finally, 
some enhanced coverages are available in the ALTA homeowner’s policy.
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B.	 Closing Instructions

Buyers can use a closing instruction letter to confirm that purchase funds will not be distributed until the 
buyer’s conditions of sale are met. The buyer has an additional reason to provide written closing instructions—certain 
protections in the ALTA closing protection letter, discussed below, are based on protecting the owner or mortgagee 
from the closing agent’s failure to follow written closing instructions. Sellers can use a closing instruction letter to 
make sure that the deed will not be conveyed until the seller’s conditions of sale have been met. The closing instruc-
tions should be provided to the closing agent in advance of closing. Note that the ALTA Closing Protection Letter 
form requires that “[i]f the closing is to be conducted by an Approved Attorney [as opposed to a title agent], a Com-
mitment must have been received by [y]ou prior to the transmittal of [y]our final closing instructions to the Approved 
Attorney.” ALTA Closing Protection Letter–Single Transaction, Revised 12-1-11 04-02-14, “Conditions and Exclu-
sions,” ¶ 4.

If the buyer or seller decides to provide closing instructions, they should review the details of the transaction 
thoroughly to determine an appropriate list of instructions to provide. Such instructions can be similar to escrow clos-
ing instructions, but must be adapted for this purpose. See 2 Alvin L. Arnold & Myron Kove, Modern Real Estate 
Practice Forms and Commentary § 29.1 et seq. (2009) (sample escrow agreement forms).

The seller’s instructions can include the following:

•	 A list of closing documents required by the seller, and a request to review all closing documents in 
advance of closing.

•	 A list of conditions to close, including a statement that the closing agent cannot close, or record the 
deed to the buyer, until the closing agent accepts closing instructions (with a line provided for an 
officer of the closing agent to sign and indicate acceptance of the instructions); the buyer has satis-
fied all requirements and obligations of the buyer under the purchase agreement, which can be listed 
specifically; the closing agent has received delivery of the buyer’s documents, and has confirmed 
proper execution and acknowledgment of them; the closing agent has received payment of the pur-
chase price; the buyer and closing agent have both approved and executed the settlement statement; 
and the closing agent has complied with all conditions stated in any prior closing instructions.

•	 Instructions for what the closing agent is to do once those conditions are met, including delivery 
and recording of the deed.

•	 A request for a copy of all closing documents, as signed.

•	 Instructions regarding what is to happen if the transaction does not close by the closing date speci-
fied in the purchase agreement and any amendments thereto.

Buyers’ instructions can include the following:

•	 A list of closing documents required by the buyer, and a request to review all closing documents in 
advance of closing.

•	 Specific instructions regarding the title commitment. See supra section 8.6.C.

•	 A request for title endorsements. This might include requests for endorsements including ALTA 
Form 9.2-06, Owner’s Comprehensive; ALTA Form 1-06, Street Assessments; ALTA Form 3-06, 
Zoning for Unimproved Land; ALTA Form 3.1-06, Zoning for Completed Structure; ALTA Form 17-
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06, Access and Entry (to particular roadway); ALTA Form 17.1-06, Indirect Access and Entry (to 
particular roadway); ALTA Form 18-06, Single Tax Parcel; and ALTA Form 22-06 Location. There 
are typically fees for certain endorsements, particularly the zoning endorsement.

•	 Request for a marked-up binder; i.e., a copy of the title commitment edited in accordance with title 
objections/closing instructions, and the pro forma endorsements to the title policy.

•	 Request for a closing protection letter.

•	 Instructions regarding the order of recording for documents, if applicable.

•	 A list of conditions to close, including a statement that the closing agent cannot close, and cannot 
release the purchase price to the seller, until:

Closing agent accepts closing instructions [with a line provided for an officer of the 
closing agent to sign and indicate acceptance of said instructions]; until closing agent 
shall have received all of Seller’s documents required under the purchase agreement 
[which can be listed specifically], including the deed for the subject property, and shall 
have verified that said documents have been properly executed and acknowledged; until 
Seller shall have satisfied all requirements and obligations of Seller under the Purchase 
Agreement [which can be listed specifically]; until Seller and closing agent shall have 
both approved and executed the Settlement Statement; until closing agent is prepared to 
issue the title insurance requested by Buyer according to Buyer’s instructions and title 
objections; until closing agent shall have complied with all Closing Instructions; and 
until closing agent is prepared to issue the title insurance requested by Buyer’s lender 
pursuant to said lender’s separate instructions to closing agent, if applicable.

•	 Request for a copy of all closing documents, as signed.

•	 Instructions regarding what is to happen if the deal does not close by the closing date specified in 
the purchase agreement and any amendments thereto.

C.	 The Closing Protection Letter

A closing protection letter is issued by the title insurance underwriter to indemnify the recipient “for actual 
loss of Funds incurred … in connection with the closing of the Real Estate Transaction conducted by the Issuing 
Agent or Approved Attorney on or after the date of this letter, subject to the Conditions and Exclusions” listed therein. 
ALTA Closing Protection Letter – Single Transaction, Revised 04-02-14.

Covered losses are those “solely caused” by:

(a)	 “failure of the Issuing Agent or Approved Attorney to comply with Your written clos-
ing instructions that relate to … the disbursement of Funds necessary to establish the status 
of the Title or the validity, enforceability, or priority of the lien of the Insured Mortgage;” 
Id.; or

(b)	 “the obtaining of any document, specifically required by You, but only to the extent 
that the failure to obtain the document affects the status of the Title or the validity, enforce-
ability, or priority of the lien of the Insured Mortgage; or fraud, theft, dishonesty, or misap-
propriation of the Issuing Agent or Approved Attorney in handling Your Funds or docu-
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ments in connection with the closing, but only to the extent that the fraud, theft, dishonesty, 
or misappropriation relates to the status of the Title or to the validity, enforceability, or 
priority of the lien of the Insured Mortgage.” Id.

Certain conditions and exclusions apply. For example, losses due to the “failure of the Issuing Agent or Ap-
proved Attorney to comply with Your closing instructions that require title insurance protection inconsistent with that 
set forth in the Commitment” are not covered. Id.

The Michigan Court of Appeals has discussed the reason closing protection letters are issued: “A closing 
protection letter is typically issued by a title insurance underwriter ‘[t]o verify the agent’s authority to issue the under-
writer’s policies and to make the financial resources of the national title insurance underwriter available to indemnify 
lenders and purchasers for the local agent’s errors or dishonesty with escrow or closing funds.” New Freedom Mortg. 
Corp. v. Globe Mortg. Corp., 761 N.W.2d 832, 842–43 (Mich. Ct. App. 2008) (quoting 2 Palomar, Title Insurance 
Law, § 20:11) (emphasis added).

The underwriter executes the closing protection letter in favor of the insured, so allow time for the closer to 
request the letter.

COMMENT

Closing protection letters: If a closing agent fails to follow closing instructions, or mis-
handles escrowed funds, the underwriter may not be liable for the closing agent’s ac-
tions unless the underwriter has issued a closing protection letter.

D.	 Review Documents Prior to Closing

Review the buyer’s and seller’s documents, including deeds, affidavits, the certificate of real estate value, 
and (in the case of the borrower) the loan documents and truth-in-lending disclosures, to make sure they are accurate, 
consistent with clients’ expectations, and consistent with the purchase agreement; and that all expenses comply with 
the disclosures previously made under Regulation Z and RESPA.

PRACTICE TIP

It is particularly important to review the deed for accuracy, to make sure a typographi-
cal error in a name or legal description will not create a title issue that can be expen-
sive and difficult to cure later.

A complete set of closing documents can typically be obtained from the closing agent “at least a day or two” 
in advance of the closing. Lucy A. Marsh, Real Property Transactions 231 (1992). Under federal law, the HUD-1 
settlement statement is to be available on the day before closing. “The settlement agent shall permit the borrower to 
inspect the HUD-1 or HUD-1A settlement statement, completed to set forth those items that are known to the settle-
ment agent at the time of inspection, during the business day immediately preceding settlement. Items related only to 
the seller’s transaction may be omitted from the HUD-1.” 12 C.F.R. § 1024.10.
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Review the closing agent’s agreement prepared for the purpose of assuring future cooperation from the par-
ties—which may be titled “Compliance Agreement” or “Closing Acknowledgment”—to make sure any commitment 
on the part of the client to sign additional documents in the future is reasonable.

A marked-up title commitment binder or pro forma title policy should reflect that the buyer’s and seller’s 
closing requirements have been met, including modifications to Schedules A, B-I, B-II, and the issuance of endorse-
ments.

E.	A ttending Closing

Whether the expense of counsel’s attendance at a residential closing is justified depends on the particulars of 
the deal. There are differing schools of thought on this. While it is the authors’ experience that attendance is uncom-
mon, it is not unheard of for changes to be made at the closing table, and sometimes loan documents are not available 
until the last minute.

F.	P ost-Closing Follow-Up

Discuss the appropriate level of post-closing involvement with the client in advance. The client may expect 
that once the closing is complete, there is no longer any need for counsel regarding the transaction.

Appropriate steps to take include the following:

•	 Get a complete set of documents as signed at closing.

•	 Review closing documents to make sure closing instructions have been complied with.

•	 Verify recording of documents.

•	 Verify that the title policy is issued in accordance with instructions and title objections.

•	 Verify that the client has applied for homestead status, if applicable.

•	 Verify that taxes, liens, and prior loans have been paid as provided for in the settlement statement, 
and that any applicable satisfactions or releases of liens have been obtained.

•	 Follow up on any escrows.

See Todd J. Anlauf, Matthew J. Foli, Kimball Foster, Lee W. Mosher, John D. Rice & Steven G. Thorson, Summary 
Guide to Residential Real Estate (Minn. CLE 2005).
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SUMMARY OF REQUIRED DISCLOSURES
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